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Executive summary 
It is extremely important to ensure that people with disabilities can access information and                           
cultural works on an equal basis with others. Access is fundamentally important to enable                           
people with disabilities to fully participate in economic, social, and political life. This is both                             
a pressing moral imperative and a legal requirement in international law.  
Australia should take clear steps to affirmatively redress the fundamental inequalities of                       
access that people with disabilities face. This requires a fundamental shift in the way that                             
we think about copyright and disability rights: the mechanisms for enabling access should                         
not be a limited exception to normal distribution, but should instead be strong positive                           
rights that are able to be routinely and practically exercised. 
In order to bring Australians closer to true equality, we recommend that: 
1. Australia should introduce a clear, simple, and flexible fair dealing or fair use                         
exception for reproduction and communication of accessible versions for the                   
purposes of enhancing access to people with disabilities. 
2. Any exception should be medium and disability­neutral, not limited merely to print                       
disabilities. 
3. A mandatory electronic deposit scheme should be introduced that enables the                     
National Library of Australia to efficiently supply accessible digital repositories. 
4. Public funds should be made available to digitise works that are not currently                         
available in accessible forms. 
5. A clear exception should be created to enable private entities to invest in making                           
works accessible to people with disabilities, even on a for profit basis. 
6. A clear exception should enable individuals to make and share accessible copies                       
for the benefit of people with disabilities. 
7. A clear and semi­permanent exception to anti­circumvention law should be                   
introduced to enable both organisations and individuals to remove technological                   
protection measures for the purposes of making works accessible. 
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Positive steps to address the book famine now and in the           
future 
The book famine is a massive and ongoing problem. Around the world, an estimated 285                             
million people are vision impaired. Despite more than 129 million book titles being                         1
available worldwide, persons with print disabilities in developed countries only have                     
access to less than 7 per cent of this vast resource.  2
In order to address the book famine, Australia needs to fundamentally rethink the way that                             
accessible books are made available to those who need them. Under Australia’s current                         
approach, obtaining access remains the exception, not the norm. The current regime in                         
Part VB and s 200AB of the Copyright Act 1968 (Cth) essentially operates to allow a select                                 
number of specialist institutions to make copies of literary works for specific individuals on                           
an ad hoc basis. This approach is expensive, complex, and slow. Even in well­resourced                           
higher education institutions in Australia, many students with print disabilities struggle to                       
get access to the materials that they need for their studies in time. For materials that are                                 3
only recommended reading, as opposed to prescribed materials, students with print                     
disabilities are strongly disadvantaged. We would expect that this privileged group ­                       4
students at higher education institutions with strong library support ­ would be one of the                             
better served groups of people with difficulties accessing printed material in Australia.                       
Under the current system, Australians with print difficulties are routinely locked out of                         
accessing the knowledge and cultural goods essential to their full participation in society.                         
The ad hoc, request­based way that accessible copies are made available ‘tolerates’                       
differences in the way people can access written works, but fails to actually address the                             
infrastructure that creates power imbalances and inequalities.   5
The Marrakesh Treaty seeks to standardise laws around the world to bring them up to                             
approximately Australia’s standard. Some minor changes are required to our law, but they                         
will not fundamentally change the experience of blind people in Australia. Importantly, the                         
Treaty also enables funded institutions around the globe to serve the needs of people with                             
disabilities in developing countries. These are very important changes, but they are not,                         
without more, sufficient to adequately address the book famine.  
1 World Health Organisation, Visual impairment and blindness (August 2013) World Health Organisation                         
<http://www.who.int/mediacentre/factsheets/fs282/en/>.  
2 World Blind Union, June 17 Press Release for WIPO Book Treaty (17 June 2013) World Blind Union 
<http://www.worldblindunion.org/English/news/Pages/JUne­17­Press­Release­for­WIPO­Book­ 
Treaty.aspx>. 
3 Paul Harpur, ‘Ensuring Equality in Education: How Australian Laws Are Leaving Students with Print                             
Disabilities Behind’ (2010) 15(1) Media and Arts Law Review 70. 
4 Paul Harpur and Rebecca Loudoun, ‘The Barrier of the Written Word: Analysing Universities’ Policies                             
to Students with Print Disabilities’ (2011) 33 Journal of Higher Education Policy and Management 153. 
5 Paul Harpur and Nicolas Suzor, ‘Copyright Protections and Disability Rights: Turning the Page to a                               
New International Paradigm’ (2013) 36 University of New South Wales Law Journal 745, 758. 
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Australia now has an opportunity to lead the world in accessibility. As a society                           
fundamentally committed to fairness, we have a positive moral obligation to ensure that                         
everyone in our society can obtain access to our shared knowledge and cultural                         
resources. This is crucial in order to ensure that everyone has an equal opportunity to                             
participate in economic, social, and political life. 
In this context, it is important that our legislative system adapts to proactively address the                             
structural inequalities that people currently face in accessing books and other cultural                       
works. This is not just a moral imperative; this positive obligation is expressly stipulated in                             
the Convention on the Rights of Persons with Disabilities (“CRPD”). The CRPD requires                         
signatories to “take all appropriate measures to ensure that persons with disabilities can                         
exercise the right to freedom of expression and opinion, including the freedom to seek,                           
receive and impart information and ideas on an equal basis with others”. The CRPD goes                             6
on to require member states to take all appropriate measures to ensure that “persons with                             
disabilities [...] enjoy access to cultural materials in accessible formats”, and to “ensure                         7
that laws protecting intellectual property rights do not constitute an unreasonable or                       
discriminatory barrier to access by persons with disabilities to cultural materials”. This                       8
step away from legislative ‘tolerance’ of disabilities requires lawmakers to take active steps                         
to ensure rights of disabled persons are protected. Importantly, this requires more than                         
merely tweaking the existing regime. 
Recent changes in technology have radically altered our potential to ensure equality of                         
access to knowledge goods and cultural works. Digital technologies, including modern                     9
communications networks, screen readers, and refreshable Braille devices, allow                 
accessible works to be distributed to those who need them at virtually no marginal cost. It                               10
is vitally important, in order to achieve equality, that Australia ensure that works that are                             
currently being published electronically, and works that will be published in the future, are                           
made available in an accessible form. 
This is not a market that existing industries have been willing to serve. The benefits of                               
providing access — in terms of enabling individuals to participate in economic, social, and                           
political life — are not easily internalised. Providing accessible works to people with                         
disabilities has not been a lucrative enough market to encourage current distributors to                         
address the book famine. This is a clear market failure, and more needs to be done by the                                   
state.   11
6 CRPD, 13 December 2006, ATS 12 (entered into force on 3 May 2008), Art 21. 
7 CRPD, 13 December 2006, ATS 12 (entered into force on 3 May 2008), Art 30(1). 
8 CRPD, 13 December 2006, ATS 12 (entered into force on 3 May 2008), Art 30(3). 
9 See Paul Harpur and Nicolas Suzor, ‘The Paradigm Shift in Realising the Right to Read: How Ebook                                   
Libraries Are Enabling in the University Sector’ (2014) 29 Disability & Society 1658. 
10 For more details on assistive technologies, see Assistive Technology (14 October 2013) Wikipedia 
<http://en.wikipedia.org/wiki/Assistive_technology>. 
11 Joseph E Stiglitz, ‘Knowledge as a Global Public Good’ in Inge Kaul, Isabelle Grunberg and Marc A                                   
Stern (eds), Global Public Goods: International Cooperation in the 21st Century (Oxford University                         
Press, 1999) 308, 311. 
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A flexible option is best 
Option Three is the simplest, most efficient, and most future­proof method of addressing                         
the book famine and promoting equal access for people with disabilities. It aligns with the                             
recommendation of the Australian Law Reform Commission (ALRC) to enact a new fair                         
use or fair dealing exception, which could be relied upon to determine whether use or                             
access by or for a disabled person infringes copyright.   12
From the perspective of accessibility, a flexible option is fundamentally required in order to                           
avoid continuing and exacerbating the problems of our ad hoc access regime. It may be                             
possible to introduce minor changes to Australian law in order to maintain compliance with                           
the Marrakesh Treaty. In order to deliver true equality of access, however, we must do                             
better than the tightly regulated, institutionally controlled, costly and complex options under                       
Part VB and s 200AB. Introducing a fair use or fair dealing provision would not only allow                                 
institutions to serve people with disabilities with lower regulatory overheads, but it would                         
also provide the flexibility for innovative private sector initiatives to emerge to enhance                         
access in the future. Google’s book digitisation project, for example, was only possible                         
because of the US fair use provision, and the evidence clearly shows that it has been                               
extremely useful in creating an accessible digital library, administered by the Hathi Trust.                         13
A fair use or fair dealing provision would also enable initiatives like the distributed                           
digitisation projects carried out by volunteers in the US. Without these types of                         14
innovations in digitisation and accessibility, we are very unlikely to be able to provide                           
access to the wealth of recorded knowledge and cultural works to people with disabilities                           
in the medium to long term. Existing institutions simply do not have the capacity to engage                               
in such a massive digitisation effort, and further public funding is likely to be limited at best. 
Finally, a fair use or fair dealing exception would enable accessible copies to be made by                               
individuals on behalf of other individuals with a disability. Currently, a person with legal                           
access to a copyright work may not make a single copy for a friend with a disability. Fair                                   
use or fair dealing effectively deals with these low level problems and could potentially                           
remove some of the burden from institutions as the sole point of access for people with                               
disabilities. 
A simple exception, in a neutral form, would not only fulfil Australia’s obligations under the                             
Marrakesh Treaty, but also under the CRPD. It would give Australia the best possible                           
chance of overcoming the structural societal problems that continue to exclude people with                         
print disabilities from accessing information resources and cultural works. 
Options One and Two will not suffice 
The massive inequalities in access faced by people with disabilities will not be resolved by                             
small changes to the existing regime. Option One represents nothing more than a token                           
move; it makes slight changes to ensure textual compliance with the treaty, but does                           
12 Australian Law Reform Commission, Copyright and the Digital Economy, Report No 122 (2014),                           
[Recommendation 16­1]. 
13 Authors Guild v. HathiTrust, No. 12­4547 (2d Cir. June 10, 2014). 
14 See, for example, the Internet Archive’s digitisation project: http://www.diybookscanner.org/; DIY Book                       
Scanner community: http://www.diybookscanner.org/; and BookShare’s distributed scanning and               
proof­reading intiative: https://www.bookshare.org/cms.  
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nothing to address the significant problems with Part VB or s 200AB. The major problem                             
with Part VB is that it is unwieldy and inefficient. The scheme places no legal obligation on                                 
publishers to provide digital copies to organisations, which means works that have a digital                           
form need to be digitised again from hardcopies, at substantial cost. The obligations                         
imposed on institutions are onerous, and provide no clear benefit to the public.                         
Reproduction is not permitted when a similar format is already commercially available,                       
even if it is restricted by TPMs or does not suit the needs of the user. Further, while the                                     15
removal of TPMs by licensed institutions is permitted, it is unclear how such                         16
organisations would be able to obtain circumvention devices. The existing scheme also                       17
requires organisations to apply for and maintain their licences, keep records of their                         
activities and mark copies of works. All of these requirements add to the substantial                           
compliance costs of institutions, reducing the resources available to be devoted to                       
actually enhancing access. 
Option Two includes measures to resolve some of the issues with the current scheme, but                             
does nothing to deliver on Australia’s positive obligations to enhance access. Simplifying                       
the requirements of the Part VB licence would be a welcome move and will make the                               
existing system somewhat more efficient. It will not, however, enable organisations who                       
could provide substantial benefits to people with print disabilities to do so. Given that the                             
existing market has failed so abjectly in promoting access and that new public money is                             
unlikely to be available, we must rely on other private sector organisations to step in with                               
new methods of enhancing access. Our law should encourage private organisations to                       
invest resources and work with public institutions and nonprofits to serve the needs of                           
people with disabilities. For this reason, a flexible option would be much more likely to                             
have a positive, transformative effect on accessibility than merely enhancing the efficiency                       
of the current scheme. 
As for s 200AB, its history has been almost a total failure. The existing exception is                               
structured in a way that is complex and at best enables some ad hoc reproduction of                               
accessible material. The inclusion of the three­step test in the legislation creates                       18
substantial uncertainty for those who would rely upon it. There is no international                         
obligation to explicitly include the three­step test in our legislation, and there is no reason                             
why a Government that is committed to equality should not be able to clearly exclude                             
copying and communication on behalf of persons with a disability from the scope of                           
copyright’s exclusive rights. There is no reason to believe that maintaining s 200AB is                           19
likely to substantially increase the ability of people with disabilities to access information                         
and cultural works beyond current levels. 
15 Copyright Act  s 135ZP(6A); Australian Copyright Council, Print Disability Copyright Guidelines (2007). 
16 Copyright Regulations 1969 (Cth) s 10A. 
17 Australian Law Reform Commission, Copyright and the Digital Economy, Report No 122 (2014),                           
[16.14]. 
18 See Kimberley Weatherall, ‘Of Copyright Bureaucracies and Incoherence: Stepping Back from                       
Australia’s Recent Copyright Reforms’ (2007) 31 Melbourne University Law Review 967, 997­8. 
19 Paul Harpur and Nicolas Suzor, ‘Copyright Protections and Disability Rights: Turning the Page to a                               
New International Paradigm’ (2013) 36 University of New South Wales Law Journal 745, 752­3. 
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Ensuring the accessibility of future works through legal electronic deposit 
The easiest and least costly method of ensuring that future works are made accessible is                             
through a mandatory electronic deposit regime. Australian law currently requires                   
publishers of books in Australia to deposit hard­copy versions of books with the National                           
Library of Australia (‘NLA’). The current Bill to introduce legal electronic deposit in                         20
Australia will allow the National Library to request accessible versions of materials                       
published online. This presumably includes all electronic books published in the                     21
Australian market, if the “Director‑General considers that a copy of the material should be                           
included in the national collection”.  22
If electronic deposit is introduced, it could be used to greatly increase the accessibility of                             
books to Australians with disabilities. Once the NLA has an accessible electronic copy of a                             
book, it will be relatively cheap to provide this copy to institutions assisting people with                             
print disabilities. In this way, a large­scale accessible digital repository can be built quickly                           
and with only modest additional public funding. Private compliance costs should also be                         
relatively limited, since publishers necessarily have accessible electronic copies of the                     
works they make available digitally. 
In order to ensure this system works effectively, the Government should consider                       
introducing a minor amendment and a dedicated funding program. We recommend                     
introducing an amendment to the Copyright Act that explicitly allows the NLA to make                           
accessible electronic copies available to institutions assisting people with disabilities. We                     
also recommend that dedicated funds be made available to the NLA to ensure that it can                               
process the influx of accessible books that can be requested under legal deposit. If both of                               
these measures are taken, Australia could quickly become a world leader in developing                         
innovative and efficient mechanisms to proactively addressing the book famine. 
Investing in digitising existing works 
While mandatory deposit can ensure that works published electronically are accessible,                     
there is still a large number of books that are not yet digitised. Particularly for out­of­print                               
material, publishers and distributors have often not been willing to invest resources in                         
digitisation. Many public libraries are investing in digitisation in order to ensure that                         
culturally important material is preserved for future generations. In many cases, however,                       
copyright either prevents distribution or prevents the public from accessing digital copies of                         
works. 
In the absence of public funds for repositories, enabling private investment in digitisation                         
on a commercial basis or encouraging mass digitisation by a decentralised network of                         
volunteers may achieve the same goal.   23
20 Copyright Act s 201. 
21 Civil Law and Justice Legislation Amendment Bill 2014 (Cth), Sch 7. 
22 Civil Law and Justice Legislation Amendment Bill 2014 (Cth), Sch 7, Proposed s 195CC. 
23 Paul Harpur and Nicolas Suzor, ‘Copyright Protections and Disability Rights: Turning the Page to a                               
New International Paradigm’ (2013) 36 University of New South Wales Law Journal 745, 771 
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Enabling access to knowledge and cultural works for all people with           
disabilities 
Australia should amend its copyright laws to ensure that all people with disabilities can                           
access knowledge and cultural works on an equal basis with others. Earlier drafts of the                             
Marrakesh Treaty applied to films and television broadcasts in order to enable deaf people                           
to generate subtitles and captions. After significant opposition from rightsholders, the                     
Treaty was eventually limited only to people with print disabilities. However, there is                         
nothing in the Treaty or elsewhere in international law that requires Australia to adopt this                             
clearly discriminatory approach. 
Australia should take this opportunity to set a global example for accessibility by ensuring                           
that the amendments to the Copyright Act are introduced in broad, inclusive terms.                         
Introducing fair use may be one way of achieving this. Alternatively, a broad                         
medium­neutral fair dealing exception that enables accessible copies to be made,                     
communicated, and distributed to people with disabilities would greatly enhance access.  
Introducing an exception for circumvention 
Ideally, people with disabilities should be able to routinely access works through a                         
comprehensive digital repository. For works that, for various reasons, are not readily                       
available within a repository, the law should clearly allow for easy reproduction and                         
communication by individuals on behalf of people with disabilities, and easy sharing of                         
accessible works between people with disabilities. In order to achieve both of these goals,                           
it is important that both institutions and individuals have a clear right to circumvent                           
technological protection measures for the purposes of creating and distributing accessible                     
copies of works for the benefit of people with disabilities. The AUSFTA requires exceptions                           
to be reviewed periodically, but it does not prevent Australia from introducing an exception                           
that does not expire unless specifically repealed. The obligation to renew exceptions every                         
three years is onerous on institutions assisting people with a disability, and once the                           
exception exists, the onus to review it should be placed on those who would displace it.                               
This would also likely reduce the burden on the Department to renew exceptions on a                             
regular basis. We recommend that the existing limited right for institutions to circumvent                         
TPMs be replaced with a new, semi­permanent exception that applies to all users.  
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